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��Introduction

IR35 attempts address deemed employee status where services are provided by a third party (a limited company) to disguise the employee’s status. 

This document has taken details of the IR35 Guidelines from the MANUAL, provided by the Accountancy firm Giant (http://www.giant.co.uk) and the transcript of “IR35 AND HOW TO AVOID IT SEMINAR” hosted by Trafalgar given by David Smith (posted in the newsgroup uk.consultants), a leading advisor in the UK on employment law status and fighter of cases with the Inland Revenue.

It appears that the only way of determining your employment status is by testing your case in court. Asking the Inland Revenue would, more than likely, be asking someone will no more experience of case law than yourself and no understanding of your job or your client’s business.

I have offered some initial (and largely incomplete) thoughts upon where a contract may need to be clarified. 

Related Documents

The articles published on the Internet may be useful:-

-	http://www.ir35update.co.uk/client_01.html 

-	http://www.engineerjob.com/issue_37.html 

-	http://www.ir35update.co.uk/filestore.html 

in particular 

-	http://www.ir35update.co.uk/kgmiller.pdf 

-	http://www.ir35update.co.uk/chancellor_02.pdf 

�Major Factors

Control

IR 35 Guidance

The end-client can exercise ‘control’ over the worker. This may be a right to control ‘what’ work is done, ‘where’ or ‘when’ it is done or ‘how’ it is done. Actual control of this sort is not necessary – it the right of control that is important. Where a client has the right to determine ‘how’ the work is done this is a strong pointer to employment.

Case Law

During the 50's and 60's the Courts have been saying that control is not the simple test to determine whether you are employed or not, because you get many genuinely employed people, the captain of a ship on the high seas, a surgeon carrying out complication brain operations, they are employees but no-one is controlling them. As long ago as the 50's and 60's the Courts were really trying to move away from the simple control test, that isn't the test anymore. 

For example of how the control test, which is still taken into account, (you still have to take it into account but it's not crucial), is implemented, and look at the legal principles. 

There was a chef, he was a very talented chef and he worked in a restaurant in 1983 and the contributions agency came along an said, "We think you are controlled, we think you are actually caught by the agency regulations and you are an employee." He said "I'm not controlled at all, I'm a highly skilled chef." They said "As we understand it, on a Monday night in the restaurant, it's French night." He said "That's right". They said "And you've got to cook French food, it's a French themed evening." He said "That's right." They said, "Well surely that means you are controlled, in fact it's worse than that, we even can tell you, the restaurant what to cook as a starter, they can insist on what you cook for the main course and they can insist on what you cook for the pud, They are not telling you broadly what to cook, they are telling you precisely what to cook. Tuesday night is Mexican night, you have to cook this, this and this. Wednesday night is Chinese night, Thursday night Italian night, Friday night is Indian night". They could tell him precisely what to cook. The contributions agency said if that is not control we don't know what you are talking about. Went to the High Court. High Court said, "This guy is not controlled, you can tell him all day long what to do, but you can't tell him how to do it." 

A few years earlier there was a case called the Moren case, 1965 that is more similar to a contract programmer. Moren was a qualified engineer. In that particular case, if you are a specialist or if you are an expert, there is no scope to tell you how to do your work. It's just not possible. That's because you are the expert. Now the Courts are saying if you are an expert, almost by definition, there is no real scope to tell you how to do your work.

A few years later, the Staples case (Staples v Secretary of State 1983), the Staples case is saying, unless you can tell somebody how to do their work, they are not controlled. You put those two halves of the equation together and what we are really saying is, specialists cannot be controlled. 

Now if the Revenue want to have the argument on a control factor, we will have it, because they are going to loose. The truth is control is not as significant as it used to be. Swan H?? was a case that went to the High Court in 1984, Justice McCulloch said, and I quote, "even if you are subject to a very considerable degree of control, - and he is accepting that you are subject to a considerable degree of control - you can still operate as an independent, self employed contractor.

Clauses in contract

Provision of service and knowledge based skills relevant to the task, that may include programming languages, operating systems and networks and business area.

Provision of equipment/premises

IR 35 Guidance

-	contract to be wholly undertaken at end-client site using equipment provided by end-client. The fact that the worker might occasionally choose to do some of the work at home using his or her own computer is not a determining factor. 

-	Project subject only to minimum number of days at client site. 

-	Contract specifies certain equipment to be supplied by contractor.

Case Law

“It is perfectly possible to be self employed despite the fact that you provide no equipment whatsoever and take no risk of loss”. Is a quote from Brabin v Barnet 1996, but in fact the words weren’t the Judges’ words, but the Revenue’s own QC. The Inland Revenue themselves tried to argue that the worker was self employed. The guy was a video technician, he declared his income, he sent in his accounts, everything was normal year on year, until the Revenue found that he had not declared certain income, so they raised an estimated further assessment. You may have come across these in previous years. When you think an assessment is wrong you appeal against it and normally you appeal and you say, “It’s estimated, it’s excessive.” He didn’t. He appealed against it and he said, “Actually, I am not self employed at all, I’m an employee and yeah, I’ve had this extra money but I’ve had it when the National Insurance was stopped, so if you want the tax and the National Insurance, Mr Taxman, you’ll have to go to the client.” Which happened to be his dad. Bit of a family feud. The Revenue, being neutral and objective, realised that the father’s business was rapidly going down the toilet and they thought to themselves, being neutral, fact finding and objective “Where are our best chances of getting the money? Well, if we can say that the fellow is self employed, we can get the tax and the National Insurance off him.” So, they said, “You’re self employed”. He said, “No I’m not, I’m an employee”. They said, “Fine, we will take you to the tax commissioners which is the tax tribunal and if necessary we will take it beyond, because you are self employed.” Now this is 1996 which in legal terms is quite recent. So, might it not be helpful to us to know what arguments the Revenue were using only 3 short years ago to establish self employment?

The Revenue said there are 3 reasons why you are self employed: 

-	The first is, when you originally set out in your relationship with the client, it was your intention to have a self employed relationship and the Revenue said, what the parties intend is an extremely important factor to be taken into account.

-	Secondly, you have an element of flexibility in the hours that you work, you don’t always have to be 9-5, there is a flexibility in your hours and that is a very strong indication of self employment. 

-	But the third one is the jaw dropper. The Inland Revenue said that there was a further very compelling reason why we should treat you as self employed and that is because in previous years the Inland Revenue have accepted you as being self employed.

The Inland Revenue won and Mr Justice H?? in the High Court virtually repeated the Revenue’s argument word for word, flexibility of hours, intention and the “very potent factor” (the Judges words) that the Revenue had accepted him as self employed in the past.

One of the Revenues classic hall marks of genuine self employment is that you can provide expensive equipment. Then there is the story of Mr Lorrimer, a very famous case in the tax status argument. It concerned Mr Lorrimer, who was a vision mixer. A vision mixer edits different camera angles to come up with the pictures you see on the screen, and he didn't provide any equipment, nothing. There was no equipment, no materials, nothing. The Revenue challenged him and took him the Commissioners and the Commissioners said "He's self employed." The Revenue challenged them and took it to the High Court, the High Court said "He's self employed." The Revenue said, "How can this be? Here is a man who supplies no equipment, no materials, no tools of any description, how can he be self employed? We're going to the Court of Appeal." Three Judges in the Court of Appeal, 3-0, self employed. The Revenue said, "How can this be? This man provides no equipment etc etc" and Lord Justice (N??) said, "You're dead right, he doesn't provide any equipment, premises, materials or tools, but he is not there to provide those things, he is there to provide his specialist labour, his specialist skills, so don't ask daft questions about materials, tools and equipment, he is not there to provide them." 

The Courts have said, time and time and time again that provision of labour, even unskilled labour, can be a perfectly legitimate form of self employment if the other terms and conditions amount to self employment.

It was that same case, where the Revenue’s QC said it is perfectly possible to be self employed when you have no equipment and you have no risk of loss, because he was trying to argue for self employment.

Clauses in contract

In programming terms many contractors have a ‘tool set’ of useful applications and pre-written code samples, controls and routines that provide general functions or the skeleton for more rapid delivery.

There should be no clauses preventing the effective use of such tools, be it with the agreement of the client.

Instead of 35-40 hours per week from 09:00-17:30 conditions a more flexible “to provide services for 35 hours per week” and stating normal offices hours when management, users and staff may be available. If the contractor needs to see users, or management or other experts in the company or if they need you to be available to assist with expert advise then they have to conform to at least core time (typically 10:00-12:00, 14:00-1700 as a minimum) and if working off-site (e.g. at home, must be contactable by the client). A contract may state a minimum number of days on site, or that it is expected that there will be heavy involvement with a number of experts and users on a daily basis.

This will allow for more than the occasional working from home.

Financial risk and basis of payment

IR35 Guidance

-	Risking own money by, for example buying assets needed for the job and bearing their running costs 

-	Contract income is based upon results and therefore not an hourly rate 

-	Project-based fee, with the consequent risk of bearing the additional costs if job overruns. 

-	Significant investment in training to gain a skill to be used in subsequent engagements. This can be treated in the same way as investment in equipment to be used in a trade, as a pointer to self-employment, if there is a real risk that the investment would not be recovered from income from future engagements

-	Profit or loss depends on the individual’s capacity to reduce overheads and organise his work effectively.

-	Fixed hourly pay at standard and overtime rates.

-	No penalties or incentives for contractor

Counter Claim

If you have invoices you are running a risk. The Revenue will say that unless you have a fixed price for a job of work you have no financial risk.  This is unrealistic.  We know you are not guaranteed work, you should have professional indemnity insurance, because you have risk, you have no holiday pay, pension rights, you are not getting it laid on for you. That's risk.  If you drop a computer on someone's foot, you have public indemnity risk.  It is grossly unfair that you haven't got risk.  What they are saying is that you are giving a fixed price. To the nature of some work you can't price it.  But substitution fills it, mutuality helps. 

You will be in the very difficult to attack category, they will pick on the easy people.

Besides programming and computer skills being updated by courses or self training during non-paid hours the contractor will be training in the systems of the client and in the client’s business area. This normally requires, as a professional, addition, non-billed time to study the materials.

Clauses in contract

Most contract work appears to be the provision of experts who are able to supply knowledge based skills in programming and/or business. The client is not able to specify tasks for fixed price quotes but have acknowledged the need for expertise in a general framework and hence time and material contracts.

To assist incentives, an end of job bonus could be included. If the client is not satisfied under the terms of the agreement (late running, or performance) no bonus would be paid. The rate would be lower with such a scheme.

Completion early, and the subsequent termination of the contract could be met with a bonus for early completion. Risk of loss of income and incentive to get the task performed more quickly requires good business management.

Unless a contract can drafted as a ‘fixed price’ then there appears to be no advantage or otherwise between hourly, daily or weekly rates, or to that of overtime.

The right to get a substitute to do the job

IR35 Guidance

-	only the named contractor can perform the work

-	the contract is assignable (to another company, partnership or individual) or another individual can perform the tasks

Case Law

Probably one of the most significant factors in establishing self employment is the right to send a substitute to do the work on your behalf, or the right to assign the work to a third party.

This goes back to what is called the Ready Mix Concrete Case in 1969, it came up again in the House of Lords in 1978, the Chaplin case, and then came to prominence in 1991 in a case called McMenimin v Biggles. 

The tax payer (this is a tax case) had been an employee under PAYE for 24 years. He goes home on Friday night and he comes back on Monday morning with a contract and decides that he is self-employed. But he is essentially doing the same work for the same people on the same premises, everything else, and the Revenue said “You can’t just be an employee for 24 years and then come back self employed” and he said, “Ah, but I’ve got this lovely little self employed contract.” They said, “We don’t accept this, we are going to take this to the Tribunal and the High Court”. And it went to the High Court. In his little self-employed contract, he had a clause which said “I may send a substitute to do the work so long as the substitute has at least 15 years experience of doing this type of work.” And the Revenue said “OK, out of interest, who would you have sent? Who has got 15 years experience of doing the work that you do?” And rather sheepishly, the taxpayer said, “Well, I don’t know anyone who’s got 15 years experience of doing my kind of work.” So the Revenue threw their hands in the air and said, “Well the whole thing is a sham, it’s a nonsense.” And the Judge said, “No, it’s not. The important think about substitution is the right to send a substitute. You may struggle like hell to find one, you may never send one in practice, but you have got the right to send a substitute and that one factor virtually concludes self employment.” Needless to say, the Revenue didn’t take it any further, the High Court was bad enough, it didn’t take it to the Court of Appeal.

There was a case last year called Express Publications v Tanson. Mr Tanson was a delivery driver for Express FO Newspapers and he was made redundant. A little while later they re-engaged him on a self employed basis. He wasn’t really sure, Mr Tanson, whether he really was self employed or not. So, he decided to take some advice on the matter from a very neutral, fact finding, independent third party – the Inland Revenue – and they said, and I quote, “they would countenance no other view whatsoever, he was an employee.” He goes back to Express FO and says “I’m an employee” and they said “No, you’re self employed.” They have an argument and it goes to the Court of Appeal . The Court of Appeal is serious, heavy stuff. 1999, very recent case. A cracking authority. Remember, the Revenue would countenance no other view whatsoever, this guy, black and white, he was an employee. Lord Justice Peter Dickson, Court of Appeal, in a very nice little judgement, only about 10 pages long, said “If you’ve got the right to substitute the work, then as a matter of law, you are not an employee.” We don’t have to say control, risk and intention and holiday pay and sick pay, it’s a non-starter if you have got the right to send a substitute. It is a matter of law, you are self employed. As a matter of law. Beyond negotiation. Now, the Revenue hate this case, they clearly said he was an employee and they were wrong. He was self employed. The reason is, of course, is that he had a clause in his contract to say he could send a substitute. The point I want to stress here is that it is the right to send a substitute. Whether a substitute is ever sent is not the issue and when the tax man attacks, he might say “Is there are clause to send a substitute?” and we’ll say “Yes, clause 3” and he’ll say “Yes, but how many times have you sent one?” Not relevant. The right to send a substitute completes the issue, you will be self employed.

IR35 essentially is aimed at provision of people, but what we try to do with our contracts is move away from provision of people to the provision of services.  It may well be that it amounts to the same thing in practice, but there is a difference in employment law between saying "You will supply Fred Smith for £50 per hour", that's not good, on the other hand if you can say "Fred Smith Programming will undertake the work for £50 an hour, that's OK.  It's a difference between undertaking services and providing people. The Revenue are going to have their easiest pickings where it is named persons in contracts. Remember we don't want to get confused about contracts up the chain but it is unhelpful.

Clauses in contract

Change contracts to reflect the ‘provision of service’ and include causes that all staff used in the contract must be acceptable by the client.

Concurrent contracts

IR35 Guidance

The company is completing a number of contracts at the same time

Case Law

This is covered in a concept called Mutuality of Obligations. That is saying is your client or your agency obliged to offer you continued work? Do they have to offer you work.  If they do offer you continued work, through the client, are you necessarily obliged to accept it? No.  In those circumstances you have a lack of Mutuality of Obligations, the Court has said, Carmichael v National Power, House of Lords, Lord Irvin Nov 1999, unless you have got Mutuality of Obligations, you cannot have employee relations. 

Just to finish quickly on this, back in the late 80's, the Mutuality of Obligations issue was probably the single most important fact.  It is suggested that the substitution issue is now the single most important factor but the mutuality factor is very important.  If you said to the Revenue that the agency were not obliged to offer you continued work and you were not obliged to accept it, go away see what was said in the House of Lords a couple of months ago, they wouldn't have a leg to stand on.

Clauses in contract

Avoid the contract being written to indicate that the contractor is working exclusively for the client.

This would be expected as there is ‘only’ one person acceptable to work on the client project, but it is frequently possible to take a day off (even an hour) to assist a previous client. This also show the client that the contractor is not simply going to leave at the end of the contract without the possibility of assisting them further.

�INTERMEDIARY FACTORS

Part and parcel of the organisation

IR35 Guidance

Whether a person becomes ‘part and parcel’ of a end-client’s organisation, for example responsibility for management of end-client’s employees

Counter Claim

Taking on a ‘role’ within the organisation is to enable staff within that organisation to know where the contractor fits in the hierarchy and further enables the contractor to offer added value, this is without employee benefits.

In order to be effective in the job a contractor may be included in may aspects of the company, including being notified of confidential information that is outside their working role.

Termination with notice

IR35 Guidance

-	End-client or, end-client and contractor, given the right to terminate upon notice irrespective of reason

Termination only for material breach

Counter Claim

Besides the termination of contract for misconduct and unprofessional behaviour an employee has typically the rights to formal procedures, verbal and written warnings and the Industrial Tribunal. A contractor would need to show that the client broke the terms of the contract or that they have been libellously damaged.

Employee benefits

IR35 Guidance

Entitlement to sick pay, holiday pay, pensions, expenses etc. (However, the absence of these features does not necessarily mean that the worker is self-employed - especially in the case of short-term contracts where such payments would not normally feature.).

Counter Claim

Typically contracts are for 3 months with extensions for another three months and a ‘get out clause’ of 1 week or 1 month. These are not ‘short’ contracts.

Length of engagement

IR35 Guidance

-	Long periods working for one end-client (Where an engagement is covered by a series of short contracts, or an initial short contract subsequently extended, it is the length of the engagement that is relevant, rather than the length of each contract.). Note that it is still necessary to consider all the terms and conditions of each engagement

Counter Claim

On a more general aspect of the length of the contract, the Inland Revenue have a tax bulletin every quarter, like a quarterly newsletter, and in the tax bulletin of April 1997, they asked a series of questions and answers about self employed status.  It was in the context of the construction industry, but that's neither here nor there and one of the questions was, this guy has been working for us almost continuously, year in year out.  Does that mean he is an employee?  You would expect the Revenue to say of course it does.  Except they don't.  To give them credit.  The reason is this, one of the tests of self employment is what they call the sound management of your business.  If you can show that you are soundly managing your business, a small business, that is extremely helpful.  The Revenue said, and it is absolutely right, if you have the opportunity of regular, well paid, local work with a client or agency that you get on with and trust, all you are doing is exercising sound management in regularly accepting that work. What are you meant to do?  Go and work 100 miles away for someone you don't know for less money?  The Revenue have actually said this themselves, accepting continuous work doesn't mean you are an employee at all, just exercising sound management.  Not my argument, the Revenue's argument.  When we look at whether somebody is self employed or not, we go through approximately 100 factors, when we do a status audit.  If someone had been with the same company for 10 years, I would see that as a factor which would go against you, but what I am interested in is the overall thrust of the 100 factors, particularly the substitution rule because that is so important.

�MINOR FACTORS

Personal factors

IR35 Guidance

In deciding a person's employment status it may sometimes be necessary to take into account factors which are personal to the worker and which have little to do with the terms of the particular engagement being considered. For example:

-	Working for a number of clients throughout the year

A business-like approach to obtaining engagements (perhaps involving expenditure on office accommodation, office equipment, etc) 

Counter Claim

Even if not working for more than one client in the tax, or accounting year a contractor will be keeping agencies up to date with their status and CVs. Previous clients may also be informed of current status. Repeat business is an affective way of obtaining
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